UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

_________________________________ X
DAVI D LAJEUNESSE, :

Pl aintiff,
v. : Gvil Action No.

: 3: 99CV01630 ( AWI)

THE GREAT ATLANTI C & PACI FI C :
TEA COVPANY, | NC., WALDBAUM S :
FOODMART, | NC. and DONALD KNOLL :

Def endant s. ;
_________________________________ X

RULI NG ON THE MOTI ON FOR SUMVARY JUDGVENT

The plaintiff, David Lajeunesse, has alleged that the
defendants wongfully term nated his enploynent. The
def endants have noved for sunmary judgnent as to all clains.
For the reasons set forth below, the notion for sunmary
j udgment is being granted.

l. BACKGROUND

Def endant The Great Atlantic & Pacific Tea Conpany (“A&P")
owns and operates grocery stores throughout the United States
and Canada. Defendant Wal dbaumis is a subsidiary of A&P, and
operates a nunber of grocery stores in and around the New
Engl and area, including in Connecticut. Defendant Knoll was
the store manager of the Rocky Hill, Connecticut store, where
the plaintiff was working at the tinme his enpl oynent was

t er m nat ed.



On Cctober 31, 1988, Wal dbaumis hired the plaintiff to
work as the night crew chief at its Manchester, Connecti cut
store. The plaintiff was transferred fromstore to store as
busi ness needs arose. Around 1990, he was pronoted to the
position of Assistant G ocery Manager at the New ngton,
Connecticut store. In February 1997, WAl dbaunmi s transferred
the plaintiff toits Rocky HIl, Connecticut store to supervise
the night shift there.

In January 1998, the plaintiff’'s direct supervisor and
def endant Knoll|l prepared a review of the plaintiff’'s job
performance, as an Assistant G ocery Manager, for 1997. Annual
performance reviews are conducted by ranking enpl oyees in ten
different categories on a scale of one to five. Overal
performance is determ ned by averaging those ten scores. An
overal | average score of 3.6 or above is considered to exceed
expectations. A score between 2.6 and 3.59 is considered to
nmeet expectations. A score of 2.59 or below is considered to
not neet expectations. The plaintiff received an overall score
of 2.73. He reviewed and signed the performance review in
March 1998.

On May 9, 1998, the plaintiff injured his right shoul der
while turning a crank on the recycle bin at work. He was
admtted to Manchester Menorial Hospital, where the treating
physi cian, Dr. Kl aus, diagnosed the plaintiff as having

suffered a “rotator cuff injury” to his right shoulder. In
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releasing the plaintiff fromthe hospital, she stated that he
was able to return to work imediately on a “nodi fied” basis,
wth the limtations that he not use his right armand hand and
that he not be required to lift any object heavier than 15
pounds with his left hand. The doctor gave hima note to this
effect. She also recommended that he take a couple of days off
fromwork, and gave hima separate note to that effect. Prior
to this injury, there were no physical limtations on the
plaintiff's ability to performhis job.

On May 10, 1998, the plaintiff returned to work and gave
Knol I the doctor’s notes. He notified Knoll that because of
his injury he needed to take a couple of days off fromwork and
that he intended to file a worker’s conpensation claim Knol
indicated that as a manager, the plaintiff could not afford to
t ake several days off fromwork and that if he did so, he would
be fired. Knoll determned that the plaintiff should return to
work with the restriction reconmmended by the doctor. The
plaintiff returned to work the foll ow ng day.

On May 27, 2001, the plaintiff saw his regular orthopedic
doctor, Dr. Messinger, for a check-up. Dr. Messinger diagnosed
the plaintiff as suffering froma right shoul der sprain,
rotator cuff tendinitis and a possible tear. He recomrended
sone treatnents and concluded that the plaintiff was able to

return to work full duty if he exercised caution in lifting.



Fromlate 1997 through 1998, for financial reasons,

Wal dbaumi s began to close certain of its stores and to reduce
its workforce. In 1997 and early 1998, Wal dbaum s cl osed over
ten stores and reduced its workforce accordingly. Then, in

m d- 1998, it closed an additional three stores, which
necessitated, inter alia, a reduction in the managerial ranks,
including the position of Assistant G ocery Manager. On each
occasi on, Wl dbauns’ procedure for reducing its workforce was
based on a conparison of the performances of all enployees at
all stores in the sane job classification.

In connection with the reduction in the workforce pursuant
to which the plaintiff’s enploynent was term nated, \Wal dbauns’
Director of Personnel, Sheila M oskey, analyzed the position
of Assistant Grocery Manger. She did so by conparing the
overal | performance scores fromthe performance reviews for
1997 of the individuals in position of Assistant G ocery
Manager; this enconpassed 35 stores.! No other documents were
relied upon to make the decision as to which enpl oyees to
termnate. MOC oskey al so discussed the perfornmance of the
enpl oyees holding this position with Wal dbaumis Vi ce President

of Operations, Chuck McCutchen, and District Manager, Ray

! The plaintiff points to a second performance review, in which
his overall performance score was 2.96. However, he was
pronoted during the year and that review was not for his work
in the position of Assistant G ocery Manager.
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El unba. The plaintiff had received a score of 2.73 and ranked
| ast in overall performance anong all of the night nmanagers,
and, in fact, anong all of the Assistant G ocery Managers.
Based on the 1998 performance scores and their personal
know edge of the enpl oyees’ performance, both MC oskey and
El unba recommended to McCutchen that three Assistant G ocery
Managers, including the plaintiff, be termnated. 1In July
1998, Wl dbaunmis termnated the plaintiff’s enploynment at a
nmeeting between the plaintiff, MCutchen, M oskey and El unba.
Def endant Knoll, who reported to Elunba, was not involved in
the decision to termnate the plaintiff’s enployment and was
not aware of the termnation until it had occurred. On or
about July 31, 1998, the plaintiff filed a worker’s
conpensation claimrelated to his shoulder injury.
Subsequently, the plaintiff worked as the deli manager of
Santilli’s Market. He states that he was able to performthat
job with “just a little, not nmuch” restriction fromhis
shoul der injury. Pl.’s Dep. (Defs.’” Statenent of Undi sputed
Facts (doc. #55), Exh. 3) at 99. Since Septenber 21, 1998, the
plaintiff has worked as the dairy nanager at Shaw s
Supermarket. In this position, his tasks include stocking
shelves and |ifting objects which weigh five to ten pounds.
Hi s right shoul der bothers him but he is able to perform al

of his job-related tasks on a daily basis.



1. LEGAL STANDARD

A notion for summary judgnment nmay not be granted unl ess
the court determnes that there is no genuine issue of materi al
fact to be tried and that the facts as to which there is no
such issue warrant judgnent for the noving party as a matter of

law. Fed. R Gv. P. 56(c). See Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986); Gllo v. Prudential Residential
Servs., 22 F.3d 1219, 1223 (2d Cir. 1994). Rule 56 (c)
“mandates the entry of sunmary judgnent... against a party who
fails to make a showi ng sufficient to establish the existence
of an elenment essential to that party’ s case, and on which that

party wll bear the burden of proof at trial.” See Celotex

Corp., 477 U. S. at 322.
When ruling a notion for sunmary judgnment, the court nust
respect the province of the jury. The court, therefore, may

not try issues of fact. See, e.qg., Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986); Donahue v. Wndsor Locks Bd. of

Fire Commrs, 834 F.2d 54, 58 (2d G r. 1987); Heyman v.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr.

1975). It is well-established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng
of legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the

trial court’s task is “carefully limted to discerning whether



there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined... to issue-

finding; it does not extend to issue-resolution.” Gllo, 22

F.3d at 1224.

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine..
if the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U. S. at 248
(internal quotation marks omtted). A material fact is one
that would “affect the outcone of the suit under the governing
law.” [d. As the Court observed in Anderson: “[T]he
materiality determ nation rests on the substantive |aw, [and]
it is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs. 1d.

Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnent from being
granted. \Wen confronted wth an asserted factual dispute, the
court nust exam ne the elenents of the clains and defenses at

i ssue on the notion to determ ne whether a resolution of that

di spute could affect the disposition of any of those clains or

defenses. Immaterial or mnor facts wll not prevent summary



judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d

Cr. 1990).

When review ng the evidence on a notion for summary
j udgenent, the court nust “assess the record in the |ight nost
favorable to the non-novant and... draw all reasonabl e

inferences inits favor.” Winstock v. Colunbia Univ., 224

F.3d 33, 41 (2d Gr. 2000) (quoting Del. & Hudson Ry. Co. v.

Consol. Rail Corp., 902 F.2d 174, 177 (2d Cr. 1990)). Because

credibility is not an issue on summary judgnent, the
nonnovant’s evi dence must be accepted as true for purposes of
the notion. Nonetheless, the inferences drawn in favor of the
nonnovant’s evi dence nmust be supported by the evidence.

“[Mere specul ation and conjecture” is insufficient to defeat a

nmotion for summary judgnent. Stern v. Trustees of Colunbia

Univ., 131 F.3d 305, 315 (2d Cr. 1997) (quoting Wstern Wrld

Ins. Co. v. Stack Gl, Inc., 922 F.2d 118, 121 (2d Gr. 1990)).

Moreover, the “nere existence of a scintilla of evidence in
support of the [nonnobvant’s] position” will be insufficient;
there nmust be evidence on which a jury could “reasonably find”
for the nonnmovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of summary
judgnent is to go beyond the pleadings to determne if a

genui ne issue of material fact exists. See Celotex Corp., 477




U S at 324. “Although the noving party bears the initial
burden of establishing that there are no genuine issues of
material fact,” Weinstock, 224 F.3d at 41, if the novant
denonstrates an absence of such issues, a limted burden of
production shifts to the nonnovant, which nust “denonstrate
nmore than sone netaphysical doubt as to the material facts,..
[and] nust cone forward with specific facts show ng that there

is a genuine issue for trial.” Aslanidis v. United States

Lines, Inc., 7 F.3d 1067, 1072 (2d G r. 1993) (quotation nmarks,

citations and enphasis omtted). Furthernore, *“unsupported

all egations do not create a material issue of fact.”

Wei nst ock, 224 F.3d at 41. |If the nonnovant fails to neet this
burden, sunmmary judgnment should be granted. The question then
becones: is there sufficient evidence to reasonably expect that
a jury could return a verdict in favor of the nonnoving party.

See Anderson, 477 U.S. at 248, 251

111. DI SCUSSI ON

A. Amrericans with Disabilities Act d ains

In the First and Second Counts of the Anended Conpl ai nt,
the plaintiff alleges that Wal dbaumi s and A&P di scri m nated
against himin violation of the Arericans with Disabilities
Act, 42 U . S.C. § 12101, et seq. ("ADA"), when they term nated

hi s enpl oynment nonths after he suffered an injury to his right



shoul der that rendered himunable to do heavy lifting with his
right arm

The ADA nakes it unlawful for a covered enployer to
"discrimnate against a qualified individual with a disability
because of the disability.” 42 U S.C. 8§ 12112(a). A plaintiff
who raises a claimof disability discrimnation bears the
initial burden of establishing a prim facie case. an v.

Gae & Rybicki, P.C, 135 F. 3d 867, 869 (2d Cir. 1998); Wernick

v. Fed. Reserve Bank of N Y., 91 F.3d 379, 383 (2d Cr. 1996).

Specifically, the plaintiff nust denonstrate that “(1) [his]
enpl oyer is subject to the ADA; (2) [he] suffers froma
disability within the neaning of the ADA;, (3) [he] could
performthe essential functions of [his] job with or w thout
reasonabl e accommodation; and (4) [he] suffered an adverse
enpl oynent action because of [his] disability.” Ryan, 135 F. 3d
at 869-70.

The plaintiff fails to establish a prima facie case
because he has not denonstrated that he is a person with a
disability wwthin the nmeaning of the ADA. The ADA defines
"disability" wth respect to an individual as:

(A) a physical or nental inpairnment that
substantially limts one or nore of the
maj or life activities of such
i ndi vi dual ;

(B) a record of such an inpairnent; or

(C) being regarded as having such an
i npai rment .
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42 U.S.C. § 12102(2). Here, the plaintiff alleges that he is
actual |y di sabl ed under § 12102(2)(A).

The Supreme Court has articulated a three-step process for
determ ning whether a plaintiff has a disability under

subsection (A) of 42 U S. C 8§ 12102(2). See Bragdon v. Abbott,

524 U. S. 624 (1998). First, the court nust consider whether
the plaintiff has a physical or nental inpairnment. [d. at 631.
Second, the court nmust identify the |ife activity upon which
the plaintiff relies and determ ne whether it constitutes a
major life activity under the ADA. 1d. Third, the court nust
ask whether the inpairnent substantially limts the ngjor life
activity. Id. "In order to be eligible to prevail upon a
further show ng of discrimnation, a plaintiff nust satisfy

each of the three prongs.” Colwell v. Suffolk County Police

Dep't, 158 F.3d 635, 641 (2d G r. 1998).
The term "substantially limts" neans:

(1) Unable to performa mgjor life activity
that the average person in the general
popul ati on can perform or

(i) Significantly restricted as to the
condi tion, manner or duration under which an
i ndividual can perform a particular nmajor
life activity as conpared to the condition,
manner, or duration under which the average
person in the general popul ation can perform
that same major life activity.

29 CF.R 8 1630.2(j)(1). The plaintiff bears the burden of
establishing that he is substantially [imted in a mgjor life

activity. Colwell, 158 F.3d at 643. In determ ning whether an
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i npai rment substantially limts a majjor life activity, three
factors are considered: (i) the nature and severity of the
inpairnment; (ii) the duration or expected duration of the
inpairnment; and (iii) the permanent or long terminpact, or the
expected permanent or long terminpact of or resulting fromthe
inpairment. 29 CF. R 8 1630.2(j)(2).

Here, the plaintiff asserts that he is actually disabl ed
wi thin the neaning of 8 12102(A) for the follow ng reasons: his
shoul der injury required surgery and an extended period of
recuperation; prior to the surgery, he could only sleep a few
hours a night and was unable to performroutine lifting; if it
were not for the surgery, he would probably not be able to |ift
anyt hing wi thout severe pain; he has permanently |ost 8% of the
use of his right shoul der; and, he was out of work on tenporary
total disability leave for a nonth follow ng the surgery and
recuperation period, and was substantially limted for an
addi tional six nonths.

As to the first step of the Bragdon analysis, the
plaintiff has suffered a physical inpairnent; he is inpaired in
the use of his right shoul der.

As to the second step of the Bragdon analysis, the
plaintiff states that his inpairnment substantially limts the
activities of sitting, standing, lifting, reaching and

sl eeping. These activities have been found to be major life

12



activities under the ADA. See Ryan, 135 F.3d at 870 (“mmj or

life activities include ... sitting, standing, lifting, or

reaching”)(citation omtted); Colwell, 158 F.3d at 643 (“sl eep
is undoubtedly a major life activity”).

However, the plaintiff fails to neet the requirenments of
the third step of the Bragdon anal ysis because he has not
produced evi dence that his physical inpairnment substantially
limts his ability to sit, stand, lift, reach or sleep under
either part of the definition of “substantially limts.”

First, there is no evidence that he is “unable” to sit, stand,
l[ift, reach or sleep due to his inmpairnent. 29 CF.R 8
1630.2(j)(21)(i). Second, there is no evidence that he is
“significantly restricted as to the condition, manner or
duration” under which he can sit, stand, lift, reach or sleep.
29 CF.R 8 1630.2(j)(1)(ii). As to sitting and standing, the
plaintiff has introduced no evidence concerning any limtation
of these life activities. As to lifting and reaching, the
plaintiff has conceded that he works at a job that is simlar
to his former position at Wal dbauns’s and that he is able to
performall of the physical tasks that are required for that
position. The plaintiff’s condition inproved after his surgery
and nmuch of the disconfort to which he refers was tenporary.
“[T]enporary injuries . . . wthout substantial limtations and

permanent effects, do not warrant the protections of the ADA.”
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Stronkowski v. St. Vincent’'s Med. Center, Civ. No. 3:94CVv2175

(AHN), 1996 W. 684407, at *7 (D. Conn. Aug. 1, 1996). The
plaintiff’s reliance on his permanent injury rating is not
sufficient, in and of itself, to establish that he is disabled
where the record shows that that pernmanent inpairnment does not

substantially limt any of his mgjor life activities. See also

Aqui nas v. Federal Express Corp., 940 F. Supp. 73, 78 (S.D.N.Y.

1996) (enpl oyee diagnosed with condition in | eft shoul der that
caused her to have trouble lifting packages at work was not
di sabl ed under the ADA because there was no evidence that there

was a restriction on enploynent generally); Hutchinson v.

United Parcel Service, Inc., 883 F. Supp. 379, 395-96 (N.D. Iowa

1995) (back and shoul der injuries were not mnor, but were
tenporary, and any remaining inpairnent was admttedly only
slight; thus plaintiff was not disqualified froma w de range
of jobs, and had failed to denonstrate substantial limtations
in any other major life activity).

As to sleeping, the plaintiff alleges that before his
surgery, he was unable to sleep nore than a few hours a night
and that since his surgery he has not been able to sleep nore
than four or five hours a night. However, “[d]ifficulty
sleeping is extrenely wi despread. [The plaintiff has] nade no

showi ng that his affliction is any worse than is suffered by a
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| arge portion of the nation’s adult population.” Colwell,

F.3d at 644.

158

Assum ng, arguendo, that the plaintiff also contends that

his disability is based on a limtation of the major life
activity of working, the court finds that he is not
substantially limted in his ability to work.

Pur suant to the ADA an individual's

"inability to perform a single, particular
job does not constitute a substantial

[imtation in the mjor life activity of
wor ki ng. " 29 CFR S 1630.2(j)(3)(ii).
Rat her, there nust be a significant
restriction on enploynent generally, i.e., on

plaintiff's ability to perform "a class of
j obs or a broad range of jobs" as conpared to
an average person of conparable skills and
trai ni ng. 29 CFR 8 1630.2(j)(3)(ii);
Byrne v. Bd. of Education, School of West
Allis-West M Iwaukee, 979 F.2d 560, 565 (7th
Cr. 1992)

Aqui nas, 940 F. Supp. 78.

As the Second Circuit has stated, “a plaintiff who showed

that he had an inpairnent and that the inpairnent affected a

major life activity would nonetheless be ineligible if the

[imtation of the major Iife activity was not substantial.”

Colwel |, 158 F.3d at 641.

The court notes that the . . . ADA assure[s]
that truly disabled, but genuinely capable,
individuals will not face discrimnation in
enpl oynent because of stereotypes about the
insurnountability of their handi caps. It
woul d debase this high purpose iif the
statutory protections available to those
truly handi capped coul d be cl ai ned by anyone
whose disability was m nor and whose rel ative

15



severity of inpairnment was wdely shared
| ndeed, the very concept of an inpairnent
inplies a characteristic that is not
commonpl ace and that poses for the particul ar
i ndi vi dual a nore general disadvantage in his
or her search for satisfactory enpl oynent.

Stronkowski, 1996 W. 684407, at *7 (citing Vencl auskas v. Conn.

Dept. of Public Safety Div. of State Police, 921 F. Supp. 78,

81 (D. Conn. 1995) (quoting Forrisi v. Bowen, 794 F.2d 931, 934

(4th Cr. 1986))). Accordingly, the court concludes that the
plaintiff is not a “qualified individual with a disability”
under the ADA, and that summary judgnent in favor of the
defendants is appropriate on the ADA clains set forth in the
First and Second Counts.

B. CFEPA d ai ns

In the Eighth and Ninth Counts of the Anended Conpl ai nt,
the plaintiff alleges that Wal dbaumi s and A&P di scri m nated
agai nst himon the basis of his disability in violation of the
Connecticut Fair Enploynent Practices Act, Conn. Gen. Stat.

8 46a-60 (“CFEPA’). The state courts of Connecticut |ook to

federal precedent in review ng CFEPA clains. See Levy v.

Commin on Hunman Ri ghts and Opportunities, 236 Conn. 96, 103-04

(1996) .

Section 46a-60(a)(1) provides that it is discrimnatory
for "an enployer . . . to discharge fromhis enploynent any
individual . . . because of the individual's . . . physical

disability, including, but, not limted, to blindness."

16



"Physically disabled" is, in turn, defined under Conn. Gen.
Stat. 8§ 46a-51(15) as "any individual who has any chronic
physi cal handicap, infirmty or inpairnment, whether congenital
or resulting frombodily injury, organic processes or changes
or fromillness, including, but not limted to, epilepsy,

deaf ness or hearing inpairnent or reliance on a wheelchair or
ot her renedi al appliance or device."

The plaintiff has failed to offer any evidence to
denonstrate that his condition falls with the definition of
physi cal disability in the Connecticut statute. Accordingly,
summary judgnent in favor of the defendants is appropriate on

the CFEPA clains set forth in the Eighth and Ninth Counts. See

Celotex Corp., 477 U. S. at 323 (if a nonnoving party has fail ed
to make a sufficient showing on an essential elenment of his
case with respect to which he has the burden of proof, then
summary judgnent is appropriate).

C. Retaliation d ains

In the Third, Fourth and Twel fth Counts of the Amended
Complaint, the plaintiff alleges that Wal dbaumi s and A&P
termnated his enploynent in retaliation for his filing a
wor ker’ s conpensation claim in violation of Conn. Gen. Stat.

8 31-290a(a). The plaintiff bases these clainms on the fact
that his enploynent was term nated two nonths after he inforned

hi s manager that he had suffered an injury to his right
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shoul der that would necessitate sone tinme off fromwork and
surgery, and that he would be filing a worker’s conpensation
claim He al so contends that although he was told that
Wl dbaum s was term nating his enploynment because it was
closing its store in Chicopee, Massachusetts, that store has
not been cl osed and no enpl oyees were transferred fromthe
Chi copee store to Connecticut stores.

I n cases brought pursuant to 8§ 31-290a, the plaintiff
bears the initial burden of establishing a prima facie case of

di scri m nati on. Ford v. Blue Cross & Blue Shield of Conn.

Inc., 216 Conn. 40, 54 (1990) (citing MDonnell Douglas Corp.

v. Geen, 411 U. S. 792 (1973)).

Under MDonnell Douglas and [Texas Dept. of
Community Affairs v. Burdine, 450 U. S. 248
(1981)], the plaintiff first must establish
a prima facie case of discrimnation. The
burden then shifts to the enpl oyer to counter
the prima facie <case by advancing a
legitimate, non-discrimnatory reason for its
actions. The plaintiff in turn may attack
the enployer’s explanation by show ng
evi dence t hat t he pur ported non-
discrimnatory reason was not true and in
fact was a pretext for discrimnation.

Hol | ander v. Am Cyanami d Co., 895 F.2d 80, 83 (2d G r. 1990).

Here, the plaintiff has not cone forward with evi dence that
coul d support a conclusion he was the subject of retaliation.
He relies solely upon the fact that the termnation of his
enpl oynent took place after he had indicated that he intended

to file a worker’s conpensation claim which claimwas not
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actually filed until after the termnation. “Absent any other
evidence of retaliatory notive, nere tenporal proximty al one

is insufficient.” Gllo v. Eaton Corp., 122 F. Supp. 2d 293,

303-04 (D. Conn. 2000) (prima facie requirenents not net where
plaintiff only offered tenporal evidence that he was term nated
two years after filing EECC charge) (citing Holl ander, 895 F. 2d
at 85-86 (no prinma facie case of retaliation where plaintiff
only offered evidence that adverse enploynent action occurred
three nonths after his conplaint)). The plaintiff relies

sol ely upon “nere specul ation and conjecture,” Stern v.

Trustees of Colunbia Univ., 131 F.3d 305, 315 (2d Cr. 1997),

which are insufficient to create a genuine issue of materi al
fact as to these clains. The court need not inquire into the
| egitimacy of the reason given for the term nation because the
plaintiff has not established a prima facie case of
discrimnation. Accordingly, summary judgnent in favor of the
defendants is appropriate on the retaliation clains set forth
in the Third, Fourth and Twel fth Counts.

D. ERI SA d ai ns

In the Fifth and Sixth Counts of the Amended Conpl ai nt,
the plaintiff alleges that Wal dbaunis and A& term nated his
enpl oynent in order to deny himthe right to pension benefits,
in violation of the Enpl oyee Retirenment Incone Security Act |,

29 U S . C 8 1140 ("ERISA"). The statute provides that "[i]t
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shal |l be unlawful for any person to discharge, fine, suspend,
expel, discipline, or discrimnate against a participant or
beneficiary . . . for the purpose of interfering with the
attai nment of any right to which such participant may becone
entitled under [an enpl oyee benefit plan]."” 1d.

The plaintiff’s testinony at his deposition reflected the
fact that his allegations as to these counts rest solely upon
“mere specul ation and conjecture,” Stern, 131 F.3d at 315, and
he states in his opposition that he is not pursuing these ERI SA
claims. H's clains are in any event without nerit. The record
shows that the loss of his vested right to participate in A& s
retirement programwas nothing nore than one of the
consequences of the term nation of his enploynent. "No ERI SA
cause of action lies where the | oss of pension benefits was a
mer e consequence of, but not a notivating factor behind, a

term nation of enploynent.” Dister v. Continental Goup, Inc.,

859 F.2d 1108, 1101 (2d Gr. 1988) (citation omtted).
Accordi ngly, summary judgnment in favor of the defendants is
appropriate on the ERISA clains set forth in the Fifth and
Si xt h Counts.

E. Negligent Infliction of Enptional Distress d ains

In the Seventh Count of the Amended Conplaint, the
plaintiff alleges that Wal dbaunmi s and A&P are liable for their

negligent infliction of enotional distress on the plaintiff.
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In order to prevail on a claimfor negligent infliction of
enotional distress, a plaintiff nust show that “the defendant
shoul d have realized that its conduct involved an unreasonabl e
ri sk of causing enotional distress and that that distress, if
it was caused, mght result in illness or bodily harm”

Montinieri v. S. New England Tel. Co., 398 A 2d 1180, 1184, 175

Conn. 337, 345 (1978). The Montinieri test “requires that the

fear or distress experienced by the plaintiff[] be reasonabl e

in light of the conduct of the defendant[].” Barrett v.

Danbury Hosp., 654 A 2d 748, 757, 232 Conn. 242, 261 (1995).

Here, there is no evidence that woul d support a finding
that the conduct of either Wil dbaumis or A&P involved an
unreasonabl e ri sk of causing severe enotional distress that
mght result inillness or bodily harm The plaintiff does not
conplain of the manner in which the defendants termnated his
enpl oynent. To the extent that he incorporated into his claim
the allegations in the ERISA claimin the Sixth Count, he has
conceded this claimbecause he conceded the ERI CA clains. Wat
is left thenis the claimthat the fact that his enpl oynent was
termnated at all has caused himenotional distress. However,
“[t]he mere term nation of enploynment, even where it is
wrongful, is therefore not, by itself, enough to sustain a
claimfor negligent infliction of enotional distress. The nere

act of firing an enpl oyee, even if wongfully notivated, does
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not transgress the bounds of socially tol erable behavior."

Parsons v. United Techs. Corp., 243 Conn. 66, 88 (1997).

Accordingly, summary judgnment in favor of the defendants is
appropriate on the claimfor negligent infliction of enotional
distress set forth in the Seventh Count.

F. CFEPA d ai m Agai nst Def endant Knol

In the Tenth and El eventh Counts, the plaintiff alleges
t hat defendant Knoll assisted in the discrimnatory term nation
of his enploynent, in violation of the CFEPA, Conn. Gen. Stat.
8 46a-60(a)(4) and (5). The statute provides that it is
unl awf ul :

(4) For any person, enpl oyer, | abor
or gani zati on or enpl oynent agency to
di scharge, expel or otherw se discrimnate
agai nst any person because he has opposed any
di scrim natory enpl oynent practice or because
he has filed a conplaint or testified or
assisted in any proceeding under section
46a- 82, 46a- 83 or 46a- 84,

(5) For any person, whet her an enpl oyer or an
enpl oyee or not, to aid, abet, incite, conpel
or coerce the doing of any act declared to be
a discrimnatory enploynent practice or to
attenpt to do so;

Conn. Cen. Stat. § 46a(60)(a).

The plaintiff has failed to offer any evidence that
def endant Knoll was involved in the decision to termnate his
enpl oynent. He concedes that he does not know whet her Knol
was involved in that decision and argues instead that Knoll is

responsi ble for the | ow score on the performance revi ew on
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whi ch the decision-makers relied. He al so specul ates that
Knol | provided other information about his job performance to
t he deci sion-nmakers. However, this is “nmere conjecture and

specul ation,” Stern, 131 F.3d at 315, and does not create a
genui ne issue of material fact as to whether Knoll violated
Conn. Gen. Stat. 8 46a-60(a)(4) or (5). By way of contrast,

t he defendants have affirmed that Knoll was not involved in the
decision to termnate the plaintiff’s enploynment. Accordingly,
summary judgnent in favor of defendant Knoll is appropriate on

the CFEPA clains set forth in the Tenth and El event h Counts.

V. Concl usi on

For the reasons stated above, the Defendants’ Mtion for
Summary Judgnent (doc. #53) is hereby GRANTED

This Cerk shall close this case.

It is so ordered.

Dated this __ day of August 2001 at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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